
No. 637.

IN THE

United Us Circuit Court of Appeals

For the Ninth Circuit.

In the Matter of

WOEY HO,

On Habeas Corpus.

Brief for Appellant.

George A. McGowan,
Attorney for Petitioner and Appellant.

Pacific Mutual Building

San Francisco, Cal.

Frank L. Coombs, U. S. Attorney,

Edward J. Banning, Asst. U. S. Atty.,
Attorneys for Intervenor and Appellee.

Filed this day ofFeb

y





IN THE

Doited States Circuit Court of Uppeals,

For the Ninth Circuit.

In the Matter of
J

VVOEY HO,
[ No. 637.

On Habeas Corpus.
]

BRIEF FOR APPELLANT.

Statement of the Case.

Woey Ho is a native born citizen of the United

States of America. She was born on the Gth day of

July, 1880 (Q. S. yr. 6 mo. 1 da.), at 715 Sacramento

street, San Francisco, California. Woe}' Sing, her

father, was, at the time of her birth and for a long

period of time prior thereto, a resident Chinese merchant

lawfully domiciled within the United States, being

a member of the firm of Quong Chung Leun, dealers

in provisions, groceries, Chinese merchandise, etc.,



and carrying on their said business in tlie same build-

ing in wliich Woey Ho was born, which building is

still in existence.

The ground floor of this building at 71-") Sacramento

street was occupied by the firm of which Woe}' Sing

was a member, and the front rooms upstairs, overlook-

ing the street, were utilized as the living apartments of

Woey Sing, his wife, who was formerly' a Miss Chung,

and their daughter, Woe\' Ho.

The business and place of abode of Woey Sing and

his faniil}' remained unchanged for about fourteen

months after the birth of Woe^' Ho. During this period

of time they went on about their daily routine of

business and pleasure and came in daily contact with

many people just the same as do thousands of other

families. During this time, according to the customs

of the Chinese, when Woey Ho was about one month

old, a "Shaving Feast" was held in her honor at the

Hong Far Low (restaurant) on Dupont street. In re-

sponse to invitations, a number of relations and busi-

ness and social friends assembled to do honor to the

child born to Woe}' Sing and they partook of the din-

ner that had been provided and saw the child when it

was brought up into the banquet hall for their inspec-

tion and also made the customary presents t(.) the new-

born child.

Woey Sing's many 3'ears spent in mercantile pur-

suits in this conntr}- having at length netted him quite

a little property, he decided to give up his commercial



domicile in the United States and return to China

This he accordingl}' did do. On or about the 4th day

of September, 1881 (Q. S. 7 yr. 7 mo. \'2 da.), the

steamer "City of Tokio" departed from the port of San

Francisco bound for China and Woey Sing, his wife

and their daughter, Woe}' Ho, were among the passen-

gers.

After their arrival in China, Woey Sing again started

in the mercantile business and opened up a store under

the name of Quong Hing on Ting Ping street in the

city of Canton, where his firm dealt in groceries and

provisions. The building utilized for this purpose

was but one story high. The front was occupied by

the store and the rear portion of the building was

used bv Woey Ho and her parents as their living

apartments.

Woe}' Ho lived there with her parents from 1882 un-

til 19UU, when she returned to the land of her birth.

During these 3^ears she grew from a baby into a girl

and from a 3^oung girl into the 3'oung lad}^ she now is.

In accordance with the customs of the wealthy Chinese

of the upper class, her feet were bound when she was a

little girl and from that time on she never left her

home except upon two or three exceptional occasions;

she received no education save that of learning to speak

the Chinese language, which she is unable to either

read or write.

During the years of Woey Ho's residence in China,

many of their old friends and acquaintances from San



Francisco visited Cliiiia. Some of them hunted up

Woe}^ Sing and called upon him and saw his wife and

child. Of these, the first remembered by Woey Ho
was Jew Sew, who called in 1893 and 1894; the second

remembered by her was her father's younger brother.

Woe}'' Quoon, who called in 1889 and 1890; and she also

remembered seeing Wong Quon, who called in 1887

and 1888. She saw all three of these men a number of

times and conversed with all of them and the}- knew

her to be the girl who had been born in San Francisco

a few years before to Woey Sing and his wife.

During Woey Sing's residence in this country lie

had a warm friend in the person of Jew Mow Hong.

Jew Mow Hong had a son a few years old when Woey
Sing's daughter was born. These two old friends

found it to their mutual liking that their children

should marr}- each other when they grew up and the

betrothal was thereupon entered into. When Woey
Ho had grown to be a woman, her fatlier and the father

of Jew Jung, the groom elect, decided that tlie time was

at hand that they should marry, and Woey Ho was

sent back to lier native land to wed Jew Jung.

The steamer "Doric", arriving at the port of San

Francisco in May, 1900, brought Woey Ho as a passen-

ger. Upon the day of the steamer's arrival the death-

knell of her lifetime's hope was sounded. Her affianced

husband had died. ''• ''' Her application to land

was immediately examined into b}' the Customs author-

ities and the case presented to the Collector for his ac-



tion. That official refused to look into the case, claim-

ing his jurisdiction extended onl}- to alien Chinese. At

the request of counsel and to facilitate procuring a writ

of habeas corpus, the application of Woe}^ Ho was

thereupon denied.

Upon habeas corpus proceedings the case was brought

before the lower Court and in due time it came on for

hearing. The pleadings consisted of the petition for

the writ of habeas corpus, alleging that Woey Ho was

by birth a citizen of the United States and not a subject

of the Emperor of China, as claimed by the parties de-

taining her; and an intervention filed upon behalf of

the United States alleging that Woey Ho was not born

in the United States, but that she was a laborer and a

subject of the Emperor of China, and as such, not en-

titled to be or remain in the United States.

At the trial, Woey Ho, her uncle, Woey Quoon, and

her father's two friends, Jew Sew and Wong Quon,

were examined by counsel for the petitioner and coun-

sel for the United States. Their direct examination

covered every feature of the petitioner's case and their

cross examination only strengthened their direct exam-

ination. There were no fatal admissions in the testi-

mony, nor were there any contradictions or inconsist-

encies to weaken or detract from the value of their tes-

timony. There was the direct and positive testimony

of four unimpeached, credible witnesses upon the real

point in issue—Was Woey Ho born in the United

States? The counsel for Woe}- Ho sought to prove b}-
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the official records of the Chinese Bureau that the

petitioner's witnesses had all gone to, and returned from,

China as they had testified, but the lower Court, of its

own motion, would not hear the evidence. Counsel

further sought to produce white witnesses as to the

credibility' or reputation for truth and veracity of the

three witnesses who had testified for Woey Ho and

that the}- were merchants as they had testified they

were, but again the lower Court, of its own motion, re-

fused to hear such testimou}'. Woey Ho then rested

her case. The goverument introduced neither evidence

nor testimony in support of its intervention.

The matter was then submitted to the lower Court

for its decision. The lower Court arl)itrarily refused

to believe and it completely and entirely disregarded

and set at naught the unimpeached testimony of the

petitioner, Woey Ho; her uncle, \V0e3' Quoon; and the

two friends of her father, Jew Sew and W^ong Quon;

notwithstanding the fact that their credibility had not

been questioned, let alone not being successfully im-

peached. Tlie Court held that it was not t)nly a very

reasonable presumption that Woey Ho was born in

China, because she was of Chinese descent and had

just come from China, but that the statute made it the

duty of the Court to presume that she was born in

China and the Court thereupon ordered Woe}- Ho re-

manded to China and it is from this judgment that this

appeal is taken.



Assignment or Specification of Errors.

1.

That the judgment made and entered in said matter

is contrary to law.

2.

That the judgment entered herein is contrary to the

evidence.

3.

That the judgment entered herein is not supported

by the evidence.

4.

That the order of remand made and entered herein is

contrary to law.

5.

That the District Court erred in holding that the

said Woey Ho was not born in the United States and

was not entitled to be and remain in the United States.

6.

That the District Court erred in remanding Woe}'

Ho for deportation to China.

7.

That the District Court erred in excluding evidence

as to the character for truth and veracity of the wit-

nesses produced on behalf of the petitioner, which said
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ruling was duh' excepted to by petitioner at the

hearing.

8.

That the District Court erred in refusing to make an

order tor the production of the records of the Chinese

Bureau, showing the departures and returns, of the

several witnesses produced on behalf of the petitioner,

to and from China, which said ruling was dnl\' ex-

cepted to by petitioner at the hearing.

That the District Court erred in ruling that the stat-

ute makes it the dut}' of the Court to presume that the

petitioner was born in China, which said ruling was

duh' excepted to by the petitioner at the hearing.

10.

That the District Court erred in disregarding the

unimpeached testimony of the witnesses introduced on

behalf of the petitioner, and in arbitrarily refusing to

believe their testimou}-, which said ruling was duly

excepted to by the petitioner at the hearing.

Brief of the Argument.

There were four witnesses examined at the trial be-

fore the lower Court, upon behalf of the petitioner, and

their testimony was to the effect that the petitioner,

Woey Ho, was born in the United States of Chinese

parents lawfully domiciled therein and engaged in



commercial pursuits.

Woey No's testimony^ fols. 13 and 14;

IVoey Quoon''s testimony^ fols. 21 and 25;

Jew Sew''s testhnony^ fols. 27 and 2S;

Wong Quoit's testimony^ fols. 31 and 32.

There were no witnesses examined, or other evidence

offered or accepted, in support of the averments con-

tained in the intervention, to the effect that Woey Ho
was not born in the United States.

Folio IJ (^Hearnig).

A judgment in favor of the petitioner would have

been supported by, and in conformity with, all the evi-

dence offered at the trial, as an inspection of the above

references to the testimony and those hereafter made

will show. It would also have been in conformity with

the law.

U. S. vs. IVono- Kim Ark., 169 U. S. 649;

Gee Fook Sing vs. U. S., 49 Fed. Rep. 146;

In re Look Tin Sing, 21 Fed. Rep. 905;

Chirac vs. Reinecker, 2 Pet. 613;

Strickland vs. Poole, 1 Dall. 14.

The lower Court gave judgment in conformity with

the prayer in the intervention, unsupported though the

intervention was by the entire or any part of the record.

(Fols. 9 and 1 U; 1 3, and 35 and 3().)

From these references to the record it will be seen

that the judgment is contrary to the evidence and is

not supported by the evidence. We claim that the

lower Court erred in finding that Woey Ho was not
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born ill the United States when not only the weight of

the evidence bnt every vestige of the evidence was to

the effect that she was born in the United States, and

there is absolntel}' nothing in the record to justify or

support the findiug made by the lower Court. For

these reasons and the law as set forth in the decisions

quoted above, the judgment is contrarj^ to the law.

S. P. Co. vs. Harniltoji^ o4 Fed. Rep. 4(i8 and 4 C.

C. A. Rep. 441;

Pleasants vs. Flaut, 22 Wall. 120.

The then Circuit Judge, McKenna, decided in the

S. P. Co. vs. Ha^nilton case that where the evidence

offered for the party for whom a verdict is rendered,

conceding to it the greatest probative force to which,

according to the law of evidence, it is fairly entitled, is

insufficient to support the verdict, the Court should set

aside the verdict and grant a new trial. '•' ''^ '"'' In

the case at bar not only is the verdict not sustained by

the evidence but there is absolutely not even a particle

of evidence of any kind from which even an inference

supporting it could be deducted. This principle of law

is applicable to this case.

Gee Fook Sing vs. U. S., 49 Fed. Rep. 14(*).

In the case just cited the Court held that such a per-

son as this petitioner is entitled to a hearing and judi-

cial determination of the facts placed in issue.

The order of remand entered herein is contrary to

law and the lower Court erred in remanding Woe}'^ Ho
for deportation to China because the evidence showed
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her to be a citizen of the United States and there was

no evidence controverting or conflicting with her claim

of citizenship. As a citizen of the United States and

innocent of any crime, banishment from her native

land to China or any other country would be illegal.

In 7'e Look Tin Sing, 21 Fed. Rep. 905.

The lower Court erred in exceeding its jurisdiction

when it ordered Woey Ho deported to China (fol. 3G).

Such an order is without the pleadings. The Court

may prevent an alien, but not a citizen, from entering

this country/, but it cannot do more than that. If that

alien desires to go to au}^ country other than China, he

ma^^ do so, else it would be an unwarranted interfer-

ence with or restriction upon personal libert}-. The

Court may return such an alien to the custody from

whence taken and the person may then go where he

please just so long as he does not enter the United

States in violation of the Court's decree.

It is the contention of this appellant that the lower

Court erred in disregarding the unimpeached testimou}'

of the witnesses introduced upon behalf of the peti-

tioner, and in arbitrarily refusing to believe their testi-

mony. To more thoroughly comprehend the effect of

this ruling, it is quite necessary to see of just what

this evidence consisted. To this end I submit here-

with a summary of all the important or relevant testi-

mony on the record. The direct, cross, re-direct and

re-cross examinations have been intermingled together

so that the value and scope of each witness' examina-
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tiou would be more readily comprehended. The rul-

ings and directions made by the lower Court are also

given just as they occurred on the trial.

Woey Ho.

My name is Woey Ho. I was born at 7 15 Sacramento

street, in San Francisco, California. Woey Sing is my
father aud lie married a Miss Chung who is my mother.

When my father was in California he was a merchant.

I was born in the Oth year of Quong Suey, I) month

and the 1st day (July (i, 18.S0). I was taken to China

by my father and mother in tlie 7th year of Quong
Suey, 7th month and after the lOth da}-, either the I'itli

or the 14th da3^, on the steamer "Tokio" (Sept. 4 or (I,

1881). I do not remember the time and place of m\'

birth, my father's occupation in this country or when

aud by what steamer we went to China from ni}- own

knowledge (witness was then a little over one j-ear old)

but I remember those facts from my parents telling me
of them every once in a while.

When in China we resided in the city of Canton on

Ting Ping street. My father is engaged in business

there as a grocer. His firm is named Quong Hing.

Mr. McGOWAN. Q. Where is his firm located,

with respect to your home?

The COl'RT. It is not necessar}' to go into that. I

assume that if she has come from China, she would

know where she has lived there.

Mr. McGOWAN. If the Court please, the object of
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the question is to afford the United States Attorney an

opportunity to cross-examine the other witnesses who

are called in her behalf.

The COURT. I do not think that cross-examination

amounts to anything about where they lived in China.

At least it does not occur to me that that is material.

The real question here is whether this petitioner was

born in this country.

While I was in China I saw, from this country, Jew

Sew, Woey Quoon, my uncle, and Wong Quon.

I saw Jew Sew, uncle, in China. He is not in reality

my uncle, he is only a clansman of father's. I saw

him in the I9th 3'ear of Quong Suey and also in the

20th year of Quong Suey (1893 and 1894) I saw him

in my father's store.

I have also seen my uncle, Woey Quoon in China. I

saw him in the 15th 3/ear of Quong Sue}- and also in

the 10th year of Quong Suey (1889-1890). He came

to our store and saw me there. He is my paternal

uncle, my father's own younger brother. His surname

is Woey. The last time I saw my uncle in the lOth

year of Quong Suey (1890) was in the fourth and fifth

months. During the time my uncle, Woey Quon, was

in China Quong Suey 15th year and l()th 3^ear (1889

and 1890) I saw him three times in ni\' father's store.

Tw^o of the three times were in the lOtli year of Quong

Suey (1890) and once, the remaining time, was in the

15th year of Quong Suey (1889). I do not know how
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manj^ leagues my uncle's village is from Canton. I've

never been there but I think its over a days' travel.

I have also seen Wong Quon, my uncle, in China.

I saw him in the loth year of Quong Suey and also in

the following year (1887 and 1888). I saw him in the

store. His surname is Wong his name is not Woey
Wong Quon it is Wong Quong. He is not my uncle,

he is no blood relation of mine, he is a friend of my
father.

My father sent me over to this country to my uncle's.

My uncle is married, his wife was a Miss Muck. They

have children. They have one son. His name is

Woey Chung Fung. He, the son, is in California

now, he came here two or three years ago. There is

no photograph of my uncle in my home in China. M3'

uncle's place of business here in this country is on

Waverly Place I do not remember the number. He is

connected with the firm of Leung Yick.

Jew Mow Hong is a friend of m\' father's but I do

not know him nor have I ever seen him. His photo-

graph is not in ni}- home in China. I was not to

communicate with him upon my arrival here, ni}' father

simply sent me over to my uncle. He sent me to

my uncle to get married to Jew Jung who is the son of

that man Jew Mow Hong. My father told me that

Jew Jung was in business on Sacramento street, it

seems to me the number given my father was 723. Yes

sir, Jew Jung is connected with the Sam Kee Company.

I do not know if Jew Mow Hong was to be a witness in
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my behalf to assist me in landing in this country on

my arrival.

Q. (Mr. BANNING) Was there a photograph there

(petitioner's home in China) of Jew Mow Hong?

A. I never saw the photograph.

The COURT. It seems to me this cross-examin-

ation has proceeded far enough.

Jew Jung the man to whom I was to have been

married is now dead.

I have small or bound feet.

I made a statement to the ofiicer of the Chinese

Bureau, down on the mail dock, or on board the steamer

"Doric" on the lOth of x\pril, 1900.

Folios 13, 14, 15, 10, 17, 18, 19, 20 and 21.

Woey Quoon.

My name is Woey Quoon, I am the paternal uncle of

the petitioner in this case, Woey Ho. Woey Sing is

her father and her mother was a Miss Chung. This

child, Woey Ho, was born Quong Suey 0th year 6th

month 1st day ((ith of July, 1880) at No. 715 Sacra-

mento .street, San Francisco. I know when and where

Woey Ho was born for I am her father's brother. I

know the child was born there for I was told before the

birth of the child, and after the birth of the child, I

went lip to see my brother and I saw the child some

days after it was born. A shaving feast was held at

the Hong Far restaurant about a month after the

child's birth. My brother and his family lived at 715
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Sacramento street, upstairs. There was no number to

the room but it was the room facing the street, the

front room. When my brother was in this country he

was a grocer. The name of his firm was Quong Chung

Leun and it was located at Tlo Sacramento street, the

same place where this child, Woey Ho, was born. My
brother was only a member in Quong Chung Leun.

He never was interested in the Sam Kee Company.

Woey Ho was taken to China Quong Suey 7th year

7th month 12th day (Sept. 4, 1881) by her parents. I

went down to the dock and saw them off. The}- de-

parted on the steamer "City of Tokio".

I have been to China since \\'oey Ho left here. I

went to China Quong Suey l~)th year 11th month

(Nov. or Dec. 1889) I returned to this counir}- Quong

Suey l(')th year (1890). I saw Woey Ho, the petitioner,

in China upon that visit. I saw her two or three times.

I saw her in Canton City. They were living on Ting

Ping street and thej^ were also in business there. Her

father had a store and he lived at the rear of it. I have

seen the child in both the store part and in the family

apartments. I did not notice au}- photograph of men

in my brothei's house in China. Quong Hing's store

(name of m\- brother's firm) is one stor^- high. M}'

home in China was in Tai Fong \"illage. Lung Ning

district. I am married, my wife was a Miss Muck,

married to the Jew family-. We have one child, a bo}-.

He is named Woe}- Fong Fun.

I am a merchant. I am connected with the firm of



Leung, Yick & Co., on Waverly Place. I have only

been connected with the firm a few months. Before I

was engaged in that firm I was a member of Qnong

Wong Kee & Co., and also a member of IMow Duck &
Co. I have been here now over thirty years and have

been in business as a merchant all that time.

Woey Ho, the petitioner has bound feet.

I know Jew Mow Hong, he is a member of Sam Kee

& Co., 7"23 Sacramento street. When my niece arrived

in tliis city I did not go to him and ask him to make

an affidavit to assist in landing her, or in securing her

landing here. He did not make such an af&davit and

place it on record on behalf of my niece. All that I did

was to ask him to file a petition to have the girl landed

and he did as I requested. Jew Mow Hong is also

known as Jew Kung, it is his other name. I know

Jew Jung, he is Jew Mow Hong's son. He is also with

the Sam Kee Co. He, Jew Jung, is dead now. My
niece was coming to this country to marry Jew Mow
Hong's son, Jew Jung. I have no interest in the Sam

Kee Co.

1 can identify the petitioner here as a girl who was

born in this country and I do so from having seen her

in China, and after she came here I looked at her at the

mail dock.

Idem pages 21, 22, 23, 24, 2o and 2(>.

Jew Sew.

My name is Jew Sew. I know Woey Ho, the peti-
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tioner in this case. She was born at 715 Sacramento

street, above Kearn^' street. The same building is

there now. She was born in the oih or Gth 3'ear of

Qnong Suey (1879 or 188U). Woey Sing is her father

and her mother's maiden name was Chung. Her father

was in the grocery and provision business and Quong

Chung Leun was the name of his firm. The firm was

located at 71 ") Sacramento street, the same place where

the child was born. The upstairs part of the building

was used for the living apartments and the ground

floor was used for business purposes. Tlie first I knew

of the birth of this child was hearing some of the part-

ners say that Woey Sing had a daughter. I heard that

two or three days after her birth. I first saw the child

when I attended the feast at the restaurant. The feast

was held at the Hong Far Restaurant about a month,

may be a day or two over that, may be under, after the

child was born. The nurse brought the child up to the

feast and the father was there. The child went to

China, Quong Sue^- 7th 3'ear (1881) with her father

and her mother. I have been to China since then. I

went to China Quong Suey seventeenth year (1891)

and I returned to this country twentieth 3'ear of Quong

Suey (1894). I saw Woey Ho, the petitioner, in

China, I went to see her before I came away, on m3'

return trip here. She was in Canton City in her

father's store on Ting Ping street. I know the girl I

saw there was the one that was born here by her father

calling her out to the store, and saying: "This child
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was born in the United States, and her name is Woey
Ho." She was very small when she left here and so I

only identify her from her father, Woey Sing, saying

that to me. I saw her in China twice. The petitioner,

the girl sitting on the left (pointing) is the one.

I am in business making boxes, cigar boxes. I am
a member of the firm, it is called the Metropolitan Box

Company, our place of business is on Commercial street

—51)6. I have resided in this conntr^^ over twenty

years and I have been a merchant since 1880.

I was asked to file an aSidavit when this girl first

arrived in this country, in her behalf, b}' her uncle, and

I filed it. I have had one prepared twice.

Idem pages '20, 27, 28, 29 and 30.

Wong Quon.

My name is Wong Quon.

The COURT. Just ask him what he knows about it

so that he will state it quickly.

I know the petitioner here, she was born at 715

Sacramento street, upstairs. Quong Sue}' Oth year,

(')th month, in the first part of the month. (First

part of July, 1880.) Her father's name is Woey Sing

and her mother was a Miss Chung. At the time

of the child's birth the father was a member of the firm

of Quong Chung Leun, grocers; their business was

located at 715 Sacramento street. That is the same

number where the girl \vas born, the family occupied

upstairs, and down below was the business. The same
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biiilding is there now. I saw the child here as a baby

and I sent a present at the time she was born. I at-

tended the shaving feast which was held at the Hong
Far Restaurant. I do not remember the day of the

month upon which the girl w-as born, I remember it was

the (>th month. I remember that this girl was born on

the (Uh year and the ()th month from making the entry

in the book that a sum of mone}' liad been spent on a

present. I last consulted that entry when we got to

talking about the birth. I turned the book up and

said, "Oh, yes, I made a present to her." Her uncle

told me that his niece had come back and could not get

landed. It was then that we were talking about her

birth. I am afraid I have not got my book still. In

the last three months we were cleaning in the store and

it was taken out. Perhaps one of the partners has

taken it awa3\ She, Woey Ho, went to China Quong

Sue}', 7th year 7th month (Sept. 18S1); I don't re-

member the day. She was taken b}- her father and her

mother. I liave been to China since then and I ha\e

seen the petitioner in China. I saw her there in the

13th year of Quong Suey (18(S7). I saw her in

Canton City on Ting Ping street iu her father's

store. The store is called Quong Hing Ho, and

the nature and character of the business they

conducted were groceries. I saw the petitioner

in China twice. Upon both of the occasions I

saw her iu the store. She lived in the rear of the

store. I know the girl I saw in Cliina was the same
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girl that was born here, for her parents told me. I can

identify the girl there (indicating) as the girl I saw in

China and who was born here.

I am in the drug business, and am not a laborer but

a merchant. The name of my firm is Fook Sang Tong,

and they are doing business on Sacramento street, 744.

I have been connected with that firm for over thirty

years, and I am employed in the capacity of collector

for the firm, going out and getting orders, and so on.

Idem, pages 31, 32, 33 and 34.

A just and impartial consideration of this evidence

must lead but to one conclusion—that Woey Ho was

born in the United States.

The affirmative, direct and positive testimony of four

unimpeached witnesses has been set aside and utterly

disregarded by the lower Court. There is no reason

for this upon the face of the record, for the testimony

is as reasonable and probable as the human conception

can contemplate. Each witness gave his or her testi-

mony through the medium of an interpreter in a

language unknown to the lower Court, and sitting in a

position, when speaking to the interpreter, so that

their faces were turned away from the Court. No

stress, therefore, can be reasonably placed upon their

manner of testifying. This brings us down to the

question, can the Court arbitrarily set aside this tes-

timony? We think not.

Wickliffe vs. Lynch, 3(') 111. 210;

Evans vs. George, 80 111. 53;
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Robertsou vs. Dodge, 28 111. 161;

Hartford L. & A. Ins. Co. vs. Gray, 8C 111. 28;

U. S. vs. Stevens, Federal Cases, Case 10,392;

Diinlap vs. Smith, 25 111. A pp. 288;

Dolliondc vs. Lemome, 32 La. Ann. 251;

^. S. vs. F^^ vl/ww Sang, 93 Fed. Rep. 365;

6/. S. vs. ///(T' ^^/, lOI) Fed. Rep. 795 (advance

sheet);

IVIieeling Bridge & T. Ry Co. vs. Fraenzheim, 93

Fed. Rep. (WT;

Soutlnuorth vs. Adams, Fed. Cas. No. 13,194;

Seibert vs. ^a7> /v. G?., 49 Barb. 583;

Drew vs. Watertown Fire Ins. Co., 01 N. \V.

Rep. 34;

Elwood vs. Western U. TcL Co., 45 N. Y. 549;

Newton vs. Pope, 1 Cow. 110;

Lamer vs. Meeker, 25 N. Y. 301;

Kavanagli vs. Wilson, 7(1 N. Y. 177;

Conrad vs. Williams, (> Hill, 444;

Moore vs. Westerveldt, I Bosw. 357;

Godin vs. i5"/& Commonzaealtli, Duer 7();

Porter vs. Haven r, 37 Barb. 343;

Robinson vs. McMaims, 4 Lans. 330;

iS'^j^^?^ vs. Southard, 10 N. Y. 230;

Millbauk vs. Dennistozun, 21 N. Y. 380.

These decisions are to the effect that though the

Judge or the jury, as the case may be, are the judges

of the credibility of the witnesses, the\' have no right

arbitrarily to disbelieve the testimony of an unim-

peached witness, unless that they are convinced that he

has willfully sworn falsely to some material fact in the

case.
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As the Court cannot arbitraril}- set aside and dis-

regard this evidence unless the witnesses willfully

swore falsely to a material fact in the case, let us see if

this case comes within the exception. The record dis-

closes nothing from which such a conclusion could be

drawn. There is perfect harmony between the testi-

mony of the witnesses. Could the Court presume the3'

swore falsely by reason of the facts they testified to?

We think not, and cite the following authorities in sup-

port of our contention:

BarretPs Succession^ 43 La. Ann. 61;

Bunn vs. Third Nat. Bank., 38 111. A pp. 76;

Newton vs. Pope, 1 Cow. (N. Y.) 110;

Dunn vs. Wei)\ 34 111. App. 612;

Asbach vs. Chicago^ etc., R. Co., 86 Iowa 101;

Lonier vs. Meeker, 25 New York 361;

Elwood vs. West. Unioii Trans. Co., 45 New York

553;

Stilwcll vs. Carpenter, 2 Abb. N. Cas. 257 (N.Y\);

Davis vs. Meaux, 22 S. W. Rep. 324;

Winona Second Nat. Bank vs. Dojia/d, 56 Minn.

491;

Clark vs. McGrath, 22 S. W. Rep. 527;

Dollionde vs. Lemoine, 32 La. Ann. 251;

Sonthwortk vs. Adams, Fed. Cas. No. 13194;

Seibert vs. Erie R. Co.., 49 Barb. 583;

Armstrong et al. vs. Barrow S. S. Co., 73 Fed. Rep.

878;

Roster vs. T/ie Circassia, 20 C. C. A. Rep. 81;

U. S. vs. Yee Mun Sang, 93 Fed. Rep. 3(')5;

U. S. vs. yue Wy, 103 Fed. Rep. 795 (advance

sheet);
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Kavafmgli vs. Wilson^ 70 N. Y. 177;

Com-ad vs. Williams^ 6 Hill 444;

Moore vs. Wcstervcldt, 1 Bosw. 357;

Godin vs. /?'/^ CornmonwealtJi^ 6 Duer 7();

Porter vs. Haveur^ 37 Barb. 343;

Robinson vs. McManus^ 4 Lans. 330;

iS*^.?.?^;/ vs. Southard, lO N. Y. 236;

Mil/bank vs. Dennistown, 21 N. Y. 386.

These authorities are to the effect that a mere ab-

stract improbability of the facts stated b}' an otherwise

unimpeached witness, is not sufficient to discredit him

where no impossibilit}'^ is shown. To have that effect,

the improbability must arise from facts appearing

upon the trial, and must not rest wholl}- in the minds

of the Court or jur}-, as it is in this case. Further

that it is undoubtedly the rule that when a disinter-

ested witness, wdio is in no way discredited, testifies to

a fact within his own knowledge, which is not of itself

improbable, or in conflict with other evidence, the wit-

ness is to be believed, and the fact is to be taken as

legally established so that it cannot be disregarded by

Court or jur}'.

The next question which would naturally follow is:

What did the lower Court rel}- upon to sustain its

verdict? The answer is found on folio 35 where the

lower Court stated the statute made it the dut}' of the

Court to presume that the petitioner was born in China.

This is assigned as error. The statute referred to by

the lower Court, I ascertained, by referring to case

No. 1 15()3 in the lower Court and decided b}- the Judge
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from whose decision this appeal is taken, to be section 3

of the Act of May 0th, 1892, entitled, "An Act to pro-

" hibit the coming of Chinese persons into the United

" States".

"Sec. 3. That any Chinese person or person
of Chinese descent arrested nnder the provisions

of this act or the acts hereby extended shall be

adjndged to be nnlawfnlly within the United
States unless such person shall establish, by
affirmative proof, to the satisfaction of such jus-

tice, judge, or commissioner, his lawful right to

remain in the United States."

This act, or rather this portion of the act, applies

only to Chinese persons, or persons of Chinese descent,

arrested for being unlawfully within the United States

and has no application to persons applying for per-

mission to enter this country, which class is provided

for in section "> of the same act. Such a construction

as the lower Court placed upon this statute, we contend,

would be in direct conflict with the Constitution of the

United States and the Fourteenth Amendment thereof.

Because this appellant's parents are Chinese, she is

none the less a citizen of this country and, as such a

citizen, any existing law or any law which may be

passed in the future, that would operate against her bj-

reason of her race, color or religious belief, and not be

equally applicable to each and cver\' citizen of the

United States regardless of their race, color and

religious belief, would be obviously in open and direct

conflict with the fundamental law of these United

States, our Constitution.
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The law raises the presumption that all witnesses

speak the truth and for this reason the law will not per-

mit you to give evidence of a witness' good reputation for

truth and veracit}-, until an attack has been made upon

it and it has been successfully impeached. Our con-

tention is that unless the testimony of the appellant's

witnesses was successfully impeached, the lower Court

was bound to accept it and found its judgment upon it.

If the testimou}^ of the witnesses was impeached, the

lower Court erred in excluding evidence as to the char-

acter for truth and veracity of the witnesses produced

on behalf of the petitioner. The Court could disbelieve

the evidence of a witness who has been impeached

in an}^ of the modes recognized b}' the law for impeach-

ing witnesses, but it could not be allowed to go beyond

this and determine for itself that other circumstances,

not within legal contemplation, tending to impeach the

witness, show that his evidence is impeached and there-

fore disregard it.

Hartford L. and A. 1. Co. vs. Gray, 80 111. 28;

Wheeling Bridge and T. Ry Co vs. Frcenzlieim,

93 Fed. Rep. HIT;

Second National Bank of Winona vs. Donald, 5G

Minn. 491;

Bunn vs. Third Xational Bank, iiS 111. App. 7('»;

United States vs. Yce Man Sang, 9:> Fed. Rep.

3()5;

United States vs. fne Uy, lUo Fed. Rep. 795 (ad-

vance sheet).

One of the important facts to be proven in tliis case
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was the identity of the petitioner with the person the

testimon}/ showed to be born here. On this point there

was the direct, positive and circumstantial testimony of

four witnesses, including the petitioner. The three

other witnesses all testified to making visits to China

and seeing the petitioner there. We sought an order

from the lower Court to produce the official re-

cords of the Chinese Bureau so that the testimony

of these witnesses could be verified by the record

to that extent. The lower Court would not accept

the evidence and iu so doing we claim error. To

be sure it is secondary evidence but the facts were

in issue and the lower Court should have accepted

all the evidence offered until it was satisfied. If

the lower Court was satisfied that the witnesses had

gone to China as the^^ testified they had done, what

excuse can be offered for accepting part of the testi-

mony as true and rejecting other portions of it, par-

ticularly when it is all of equal probability and given

in such a manner that there is nothing to distinguish

one part of it from another. We claim the lower Court

erred in so doiug. It was an arbitrary discrimination

without cause or reason.

IVJieeling /?. &. T. Ry. Co. vs. Fraensheim.^ 93

Fed. Rep. 617.

Did Woey Ho make out as good a case as might be

expected under all the circumstances? We think she

did. There is, first of all, her own testimony; next is

the testimony of her paternal uncle both as to her birth
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in this country and as to her identit}-, and to this same

extent is the testimony of Wong Quon and Jew Sew.

The testimony of this appellatJt was given with the

frank simplicity which showed her faith in her own

case. Her testimony was probable and reasonable and

was both direct and circumstantial. It contains neither

contradictions, inconsistencies or fatal omissions.

The same can be said of the testimon}- of the other

witnesses. They testified to the facts within their

knowledge and also gave all the surrounding facts and

details and their opportunities for knowing what they

were testifying about. Taken collectively it is as free

from contradictions, inconsistencies and omissions

as human testimony can ever be. The old doctrine

^'^

falsiis in uno^ falsus in omnibus " has given way to

the more reasonable rule "that a witness false in one

part of his testimony is to be distrusted in others "

(Cal. C. C. P., §2()r)l sub. ?^). The case at bar presents

no fact or facts to bring it under the doctrine now in

force and yet it would seem from the record that the

older doctrine is too mild for the case at bar and the

witnesses' testimou}- is presumed to be all false when

no contradiction, inconsistency or omission in the

testimony or the entire record can be found to give rise

to a reasonable ground to presume falsehood, not to

mention absolute proof of it. The presumption of

credibility we insist still attaches to every witness in

this ca.se and their entire testimony is entitled to full

weight and credit. Woe}- Ho is a part}- and Woey
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Qiioon is her uncle, but a disinterested witness, for,

according to Chinese custom, she has already married

out of his family. Jew Sew and Wong Quon are

purely disinterested persons and their testimony alone

is amply sufficient to sustain appellant's case.

The government presented no case. Why? There

were the official records of the Chinese Bureau of arriv-

als and departures to and from China. The govern-

ment could have used them, and their failure to do so

forces us to the conclusion that it would have corrobo-

rated appellant's case. Whj^ was no attack made on

the credibility of the witnesses? We are forced to con-

clude that it would have helped rather than injured

appellant's case. These three mercbauts who testified

for Woey Ho have been here for about 25 or 30 3^ears

and engaged in mercantile pursuits all the time. They

are well known b}' many people here yet the govern-

ment did not try to impeach them, but rather seemed

to cling to the proposition that the witnesses, being

Chinese, were not to be believed. Such a condition of

affairs, it is hardly necessary for me to state, could

never be tolerated for one moment under our S3'Stem of

jurisprudence.

In conclusion, I beg to state that if we consult

reason and be ruled by its dictates, we shall find

for our justification that a fair and impartial con-

sideration of this case, as presented by the record,

discloses absolutely nothing upon which the judgment

appealed from can stand, while there is an abundance
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of ever3'thiiig necessary upon which to base a judg-

ment for the appellant, so, as we can reason from

probabilities alone and can find neither certaint}' or

securit}^ when we give ourselves up to conjecture, I

most respectfully submit that this Honorable Court

should return this case to the lower Court w^ith

instructions to discharge the petitioner and appellant

from custody, it appearing to the satisfaction of the

Court that she is by birth a citizen of the United States

and that her further detention is illegal.

Respectfully submitted,

George A. McGowan,

Attorney for Appellant.


